THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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ON BRI EF

Bef ore PAK, OWNENS, and DELMENDO, Adm ni strative Patent Judges.

PAK, Adm ni strative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal fromthe exam ner’s fi nal
rejection of clainms 17, 19 through 27 and 30 through 32, which

are all of the clainms pending in the application. Cains 1

! Application for patent filed February 21, 1992.
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t hrough 16 and 33 through 38 were cancel ed subsequent to the
final Ofice action dated June 29, 1995.

The subject natter on appeal in this application is
directed to nethods involving manufacturing and | abeling
particul ar | abels and recycling |abeled articles. This
appeal ed subject matter relates to the subject matter clai nmed
in US. Application 08/439, 414, Appeal No. 97-3611, which is
directed to in-nold | abeled articles. Cainms 17 and 30, which
are representative of the subject matter on appeal in this
application, read as foll ows:

17. Conbi ned | abelling and recycling or reclaimng nethod
including the steps of: formng layered filmmateri al
containing wthin itself a separation interface and conpri sing
a hot-stretched coextrudate of two polyneric filmplies each
formed in the absence of biaxial stretching and each
conprising one or nore filmlayers, said filmplies being
separably adhered to each other at said separation interface
and one of them conprising printable in-nold | abel facestock
including a printable face |ayer, said one of said filmplies
being further characterized by the absence of any ply-included
| ayer of pressure-sensitive adhesive supporting said printable
face layer, the other of said two filmplies conprising a
heat - acti vat abl e adhesive layer that is a contam nant-free
recyclable material, printing the facestock with an ink or
inks to decorate the sanme, die-cutting the filmmaterial to
formindividual |abels, sequentially deploying the |abels for
heat activation of the adhesive and bondi ng onto successive
substrates said printing, die-cutting, deploying, and bondi ng
being carried out in the absence of forces at said separation
interface sufficient to cause separation, and subsequent to
sai d bonding of said |abels to said substrate, inposing
separation forces at said interface of said |layered film
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mat erial sufficient to cause interply separati on whereby said
printed facestock is separated for recycling of said substrate
stock uncontam nated by said ink or inks.

30. A conbi ned manufacturing and recycling or reclaimng
met hod for | abelling plastic substrates by bonding plastic
| abel s thereto and then recycling the substrate stock w thout
contam nation by |abel inks, conprising the steps of providing
mul ti ple charges of filmformng resin, coextruding and hot -
stretching said charges to thereby forma construction in the
formof a multilayer coextrudate consisting of two plies each
conprising one or nore filmlayers w thout biaxial stretching
of either ply, preselecting the charges and | ayers for the
coextrusion step to provide two adjacent |ayers of different
conpositions each identified with its own one of said two
plies and both together capable of (1) adhering to each other
during | abel manufacture and application steps which include
facial printing, die-cutting and affixation with heat of
| abel s formed fromsaid coextrudate to substrates, and (2)
separating fromeach other when subjected to separation forces
greater than those experienced during said | abel manufacture
and bonding steps, and further selecting the charges and
| ayers for the coextrusion step to provide within one of said
filmplies printable | abel facestock including a printable
face layer in the absence of any ply-included |ayer of
pressure-sensitive adhesive supporting said printable face
| ayer, the other of said two filmplies conprising a heat-
activatabl e adhesive |layer that is a contam nant-free
mat eri al, providing substrates to be | abelled and perform ng
said | abel manufacture and bonding steps using said nmultilayer
coextrudate whereby said | abels are made and bonded to said
substrates, and subsequent to said bonding, inposing said
greater separation forces to separate the printed faces of
said | abels fromthe remaining portions of said | abels and
fromsaid | abell ed substrates to thereby provide substrate
stock uncontam nated by |abel inks, and renelting said
uncont am nat ed substrate stock and form ng new substrates
t heref rom

According to page 5 of the specification, the hot-stretched
coextruded | abel stock is described in U'S. Application
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07/ 756, 556, now U.S. Patent 5,242,650 issued to Rackovan et
al . on Septenber 7, 1993 (hereinafter referred to as
“Rackovan” (attached herewith)). According to colum 4, lines
31-37, of Rackovan, the “hot-stretched” coextruded |abel film
is formed by training an extrudate through a series of hot and
cool rolls “which contact the extrudate to thereby inpart heat
to and renove heat fromthe extrudate under tinme-tenperature-
direction conditions established by |ine speed, rol
tenperature, roll size, and side of contact.” This hot-
stretched treatnent allows the label filmmaterial to “avoid
shrinking, relaxing or any distortion of the filmwhich my
interfere with the in-nold | abelling process.” See Rackovan,
colum 4, lines 14-37.

Clains 17, 19 through 27 and 30 through 32 stand rejected
under 35 U. S.C. 8 103 as unpatentabl e over the disclosure of
U S. Patent 4,837,088 issued to Freedman on June 6, 1989
(hereinafter referred to as “Freedman”).

We have reviewed the clainms, specification, and applied
prior art, including all of the argunents and evi dence
advanced by the exam ner and appellants in support of their

respective positions. This review |leads us to concl ude that
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the examiner’s 8 103 rejection is not well founded.

Accordingly, we wll not sustain the examner’s 8 103

rejection for essentially those reasons set forth at pages 7-

18 of

heat -

page

the Brief. W add the followng primarily for enphasis.
The exam ner states (Answer, page 3) that:

Freedman di scl oses a | abel stock conprising a rol

of layered film (see col. 3, lines 38-45) and
further conprising a nultilayered film having
printabl e facestock and adhesive outer |ayers and
joined by two polyneric filns of a different
conposition constituting a peelable interface (see
col. 2, line 55 and col. 3, line 37). The film
plies adhere to a sufficiently high degree to

wi t hstand processing conditions required to nake the
filminto | abel stock. Freedman further discloses
that the |labels are used to | abel cans, bottles or
boxes (see col. 4, lines 18-22). The two polyneric
films are polyethyl ene and pol ypropyl ene (see col.
5, lines 48-59).

Recogni zi ng that Freedman does not disclose the clained
activatabl e adhesive | ayer, the exam ner asserts (Answer,
5) that:

Freedman states that the adhesive used may be a hot

melt which is an adhesive flows due to heat. It is

the Exam ner’s position [sic, that] the hot nelt and
heat activated [sic, adhesives] are equival ent.
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The exam ner’s assertion, however, is not supported by any
factual evidence.? The Freednman reference relied on by the
examner is directed to “a nethod and neans for using pressure
sensitive adhesive | am nating technology.” See colum 1,
lines 8-16. One of the pressure-sensitive adhesives enpl oyed
may be a hot-nelt material. See colum 5, |ines 60-61

Nowher e does the Freednman reference, however, teach or suggest
that the pressure sensitive adhesive |layers, including those
made of a hot nelt material, are equivalent to the clained
heat - acti vat abl e adhesive |layers for its |abeling process.

Nor does Freedman indicate that the enploynent of the clainmed
heat - acti vat abl e adhesive layers is desirable or useful in the
| abel of the type described in Freedman. Under this

ci rcunstance, we are constrained to agree with appellants that
t he exam ner has not supplied sufficient evidence to
denonstrate that it would have been obvious to use the clained

heat - acti vat abl e adhesive layers, in |lieu of the pressure-

2 At page 4 of the Answer, the examiner simlarly does not
provi de any evidence to support his assertions regarding
dependent claimlimtations involving shredding,
cl assification and separation.
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sensitive adhesive layers, in the | abeling process of
Freedman.

Mor eover, as argued by appellants at pages 9 and 12 of
their Brief, Freedman also fails to disclose the clainmed hot-
stretched coextrudate of two polyneric filmplies (one of
whi ch conprising a printable |abel face layer). See Freedman
inits entirety. Nowhere does Freedman indicate that its
extrudate is hot-stretched or includes a face stock (printable
| abel face layer). See, e.g., colum 2, |lines 55-65 and col um
3, lines 12-66, together with Figures 1A to 2D. 1In spite of
this deficiency in Freedman as indicated by appellants, the
exam ner has not proffered any explanation, much | ess
evi dence, to denonstrate why the enploynment of such hot-
stretched, coextruded polyneric filmplies in the |abeling
maki ng and usi ng process of Freedman woul d have been obvi ous
to one of ordinary skill in the art.

Thus, on this record, we conclude that the exam ner has
not established a prim facie case of obviousness regarding
the clai ned subject matter within the nmeaning of 35 U S.C. 8§

103. Accordingly, we reverse the exam ner’s deci sion
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rejecting clains 17, 19 through 27 and 30 through 32 under 35
U S.C. 8 103 as unpatentabl e over Freednan.

OTHER | SSUE

U.S. Patent 5,242,650 issued to Rackovan on Septenber 7,
1993 (filed Septenmber 9, 1991 (attached herewith)) is directed
to an in-nold | abeling process and in-nold | abeled articl es,
wherein a |l abel filmhaving a face |ayer 12, a core |ayer 16
and a heat-activat abl e adhesive (base) layer 14 is coextruded
and then hot-stretched to avoid shrinking, relaxing or any
distortion of the filmwhich may interfere with the in-nold
| abel i ng process. See Rackovan, colum 4, lines 6-27, and
colum 5, line 11. Rackovan also refers to US. Patent
4,837,075 issued to Dudley on June 6, 1989 (attached
herewith), which discloses an in-nold | abeling process
i nvolving the use of polyneric |abel stock in the formof a
mul til ayer coextrudate conprising a |layer of heat-activatable
adhesive. See Rackovan, columm 3, lines 25-42. Although both
Rackovan and Dudl ey do not appear to describe form ng
coextruded filns having therebetween a peel able interface,

Freedman does teach that the formation of such filns having a
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peel abl e i nterface advant ageously provi des “renewabl e
surfaces” for manufactured products as indicated supra.

Upon return of this application, the exam ner shoul d:
(1) Determ ne whether Rackovan is qualified as “prior art”
for purposes of 35 U.S.C. 88 102 and 103; and
(2) Determ ne whether Freedman taken together wi th Rackovan
(if qualified as “prior art”) and/or Dudl ey woul d have
rendered the clai med subject matter obvious within the neaning
of 35 U S.C

§ 103.
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CONCLUSI ON

In view of the foregoing, we reverse the examner’'s § 103
rejection and return this application to the exam ner to
consi der the above-nentioned references consistent with our
i nstruction.

REVERSED

Chung K. Pak
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

Terry J. Omens
Adm ni strative Patent Judge

Ronmul o Del nendo
Adm ni strative Patent Judge
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Armand P. Boi sselle

RENNER, OTTO BQA SSELLE & SKLAR, P.L.L.
1621 Euclid Avenue

Ni net eent h Fl oor

Cl evel and, OH 44115
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